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President Eisenhower Accepts Bid To 
ABA Annual Meeting 


President Eisenhower has _tenta- 
tively accepted the American Bar As- 
sociation’s invitation to address the 
ABA 78th annual meeting in Phila- 
delphia in August. 

The President's scheduled appear- 
ance--on Wednesday, Aug. 24—will 
be the focal point of the nation’s ob- 
servance of the 200th anniversary of 
the birth of John Marshall, fourth 
Chief Justice of the U.S. Chief Jus- 
tice Earl Warren also has accepted 
an invitation to speak. The John 
Marshall Bicentennial Commission, of 
which Chief Justice Warren is chair- 
man, is joining with the ABA in ar- 


ranging the program. Plans call for 
a massive outdoor observance on the 
mall before Constitution Hall. 


At the invitation of the Commis- 
sion, the American Bar Association 
also has undertaken to solicit the co- 
operation of state and local bar as- 
sociations in arranging a nation-wide 
observance of the Marshall anni- 
versary in communities throughout 
the country. The bar organizations 
will be invited to help arrange and 
provide prominent lawyer-speakers 
for these local programs in schools, 
before civic clubs, and community 
groups of all kinds. 
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President 
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SELDEN Y. TRIMBLE IV 


The responsibility of heading the Kentucky State Bar Asso- 
ciation for the current year rests with Selden Y. Trimble IV, 


of Hopkinsville. 


Of a family long associated with the practice of law in 
Kentucky, the honor comes to him relatively early in life, but 
late if the years he has devoted to the Association are taken into 


. 


consideration. 


His selection should prove a happy one for the lawyers of 
the state, and his quiet, persevering drive almost assures the 
accomplishment of this year’s ambitious program; particularly 
the completion of the law survey and the consideration of a 


state-wide minimum-fee schedule. 


Mr. Trimble was born in Elkton, Kentucky in 1906, and after 
attending Swarthmore College and the University of Louisville, 
he was admitted to the Bar in 1935. He is married and has two 
children. He is best known for his connection with the Ken- 
tucky Statute Revision Commission, and at present heads the 


law firm of Trimble, Soyars, Keith and Breathitt in Hopkinsville. 




















Judge Adams and “Old bbe"! 






















“One can be fooled by married life; 
It isn't every time the wife 

Who says the cutting, catty things 
And husband who goes out on flings; 
Not always she who's overneat 
And he who comes home late to eat; 
Not always she who's too expensive, 
While he is close and apprehensive; 
Not always she who runs to mother, 
Not always he who eyes another. 
In fact, I'd like to point this Moral: 
The instigator of the quarrel, 

And taker-up and bitter-ender 

Can just as well be either Gender.” 


Cuester D. ADAMs 
Judge, Fayette Circuit Court (Ky.) 


“Whatever spiteful fools may say, 
Each jealous, ranting yelper, 

No woman ever went astray 
Without a man to help her.” 





—ABRAHAM LINCOLN 








Photo Courtesy of Louisville Courier-Journal 


JOHN E. STOUT AMOS H. EBLEN JOHN G. WRIGHT 


HONORS 


As the high-light of the annual convention the Kentucky State Bar 
Association quite fittingly paid special honors to the following: 


1955 Service Award to 
Kentucky's Outstanding Circuit Judge 


JOHN B. RODES, 
Bowling Green 


1955 Service Award to 
Kentucky's Outstanding Lawyer 


AMOS H. EBLEN, 
Frankfort 


1955 Trophies to the best 
paper on LEGAL ETHICS submitted 
by a law student 


JOHN E. STOUT, JOHN G. WRIGHT, 
University of Louisville University of Kentucky 
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Don Taylor 
Leaves Kentucky 


The Kentucky State Bar Associa- 
tion lost one of its most valued sup- 
potters when DONALD Q. TAYLOR 
decided to leave Kentucky and ac- 
cept the post of Assistant General 
Counsel, Jefferson Standard Life In- 
surance Company of Greensboro, 
North Carolina. 

A Bar Commissioner for some 
years, he has a wide acquaintance 
throughout the Commonwealth be- 
cause of his many appearances on 
the District Bar Meeting programs. 
His particular ability was in the field 
of legal ethics and his remarks, ad- 
vice, and example have done much 
to advance the consciousness of Ken- 
tucky lawyers to the importance of 
the subject. 

His withdrawal from the law part- 
nership of Stites, Wood, Helm, and 
Taylor, Louisville, was announced as 
of May 1. The law firm will continue 
at the same address in the Kentucky 
Home Life Building, Louisville, un- 
der the name of Stites, Wood, Helm, 
and Peabody. J. Royden Peabody, 
Jr., will succeed Mr. Taylor as a 
partner and James W. Stites, Jr., will 
be associated with the firm. 





The Country Lawyer 


One of the finest examples of in- 
stitutional advertising is that of Dunn 
& Bradstreet, entitled “The Country 
Lawyer,” which appeared in News- 
wEEK (April 18) and the May issue 
of the ABA JourNAL. 

The ABA has arranged through 
the co-operation of Dunn & Brad- 
street to obtain 18x24 photographic 
enlargements of the ad suitable for 
display. Any local Bar Association 
desiring these photos may obtain 
them from the office of the Secretary, 
K.S.B.A., Frankfort, Ky. 





West Publishing Compan. 
Merits Recognition 


The West Publishing Company !ias 
just given the American Bar Center 
a library consisting of 4,337 volumes. 
It includes the U. S. Code Annotaid, 
The Federal Court Reports, The \a- 
tional Reporters System, and ‘he 
Supreme Court Digest. In addition, 
West generously offers to keep the 
library current for the next five yeurs, 

It has possibly been noticed by 
those attending Kentucky State Bar 
conventions that West Publishing 
Company furnishes our printed pro- 
grams and also publishes the conven- 
tion program in the Advance Sheet 
as a public service. The company is 
to be commended for its courteous, 
efficient, and generous transactions 
with the Jegal profession of the Com- 
monwealth and the Nation. 





John A. Diskin, counsel for the 
State Department of Aeronautics, 
since April 1952, has resigned that 
position and opened a Jaw office in 
Newport. 





Charles W. Hall, of Hardinsburg, 
was recently appointed general coun- 
sel for the State Insurance Depart- 
ment. He succeeds the late Ralph 
Connell, and had served as assistant 
since January. He is a graduate of 
the University of Louisville. 





The Bar Association of the %S8th 
Judicial District, comprising Butler. 
Edmonson, Muhlenburg, and (Ohio 
counties, held its quarterly mecting 
recently, and elected new officers. 
T. H. Demunbrum, of Brownsville, 
was elected President, and Otto C. 
Martin and Walter Catinna, bot) of 
Hartford, were elected Vice-Presi- 
dent and Secretary-Treasurer, re- 
spectively. 
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Advance News on District Bar Meetings 


The 1955 District Bar Meeting Schedule has been tentatively announced 


as follows: 

APPELLATE DISTRICT PLACE DATE 

First KENLAKE Hore. September 21, 1955 
SECOND Bow inc GREEN September 22, 1955 
THinD SOMERSET September 23, 1955 
SEVENTH ASHLAND September 28, 1955 
Six CoviNGTON September 29, 1955 
Furr LEXINGTON September 30, 1955 


James F. Gordon, of Madisonville, 
was named by President Selden Y. 
Trimble IV to head this year’s com- 
mittee. 

Suggestions and comments for the 
program are requested. Some of the 
topics for discussion will be: Social 
Security; traveling expenses for 
Circuit Judges in Districts comprising 
more than one county; survey of the 
cost of operation of a typical Ken- 
tucky law office together with the 
adoption of a minimum fee schedule 
for the entire state; organization of 
local Bar Association in every county 
in the Commonwealth; consideration 


of a waiting period for divorce; elec- 
tion of members to the nominating 
committee; selection of a representa- 
tive for the Young Lawyers Confer- 
ence. 

The programs are designed to 
bring every Kentucky lawyer into in- 
timate contact with the State Associa- 
tion and to permit democracy to 
work. Any local, state, or national 
question, of interest to the Bar, can 
be aired at the meetings. To facili- 
tate the arrangement of the programs, 
suggestions should be mailed as early 
as possible to Mr. Gordon, or to Sec- 
retary H. H. Harned at Frankfort. 





Randall Tells Lawyers: House of 
Delegates Represents You! 


In a recent address before the 
Kentucky State Bar Association at 
Louisville, Chairman John D. Randall 
of the House of Delegates stressed 
a point often overlooked by lawyers 
—that the House is truly representa- 
tive of the entire legal profession. In 
fact, a majority of the House (121 
out of the full membership of 225) 
sit as representatives of state and 
local bar associations, and legal or- 
ganizations other than ABA. 


Chairman Randall told the Ken- 
tucky lawyers: “If the House of Dele- 
gates doesn't reflect your views as a 
practicing lawyer one of two things 
is at fault. (1) Either you haven't 
given your state delegate a sufficient 
opportunity to acquaint you with 
what goes on in the House, or (2) 
you haven't let your state delegate 
know your views of questions of 
policy in which you are interested.” 
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5th Amendment Case Heard by Florida Court 


The Florida Supreme Court heard 
and took under advisement April 6 
the appeal of Leo Sheiner, Miami at- 
torney, from a lower court decision 
disbarring him from practice in the 
state courts because he refused to say 
whether or not he had ever been a 
Communist. Counsel for the state 
and for Sheiner called it the first 
state supreme court test of the ques- 
tion whether a lawyer may be denied 
the right to practice if he invokes 
the Fifth Amendment. 

Herbert R. O’Conor, chairman of 





The Kentucky State Bar Associa- 
tion is split over the question of 
what should be done with govern- 
ment employees who invoke the Fifth 
Amendment before grand juries or 
congressional committees. 


With all respect, we think the 
eminent members of the Kentucky 
Bar are off the track in their argu- 
ments. Like so many others today, 
they confuse the alternatives of em- 
ployment and unemployment with 
the alternatives of freedom or im- 
prisonment. Public employment is a 
privilege, not a right, and it is not 
a privilege to be granted to anyone 
who wants it, simply because he 
hasn’t been proved guilty of a crime, 


or even accused of one. 


We are for firing any civil servant 
who invokes the amendment, be- 
cause he lacks the quality of forth- 
rightness which we think essential to 
his public employment. The absence 


of forthrightness inevitably causes 
the presence of suspicion, and gov- 
ernment employees, like Caesar’s 
wife, ought to be above suspicion. 

—Editorial 

Kentucky Trimes-STar 

( Covington ) 











the American Bar Association Com- 
mittee on Communist Tactics, St:at- 
egy, and Objectives, appeared as a 
friend of the court. He said the case 
involved a “great principle which af- 
fects the bar, the court, and the peo- 
ple.” O’Conor added: 


“The distinction is between the 
right of an individual to claim a Con- 
stitutional right and the right of a 
privileged officer of the court to claim 
such a benefit when his privileged 
status is in question. This appellant 
was an officer of the court.” 


Representing Sheiner were two 
Florida lawyers, John M. Coe, of 
Pensacola, and Jack Kehoe, of Miami, 
who contended that Sheiner had as 
much right to invoke the Fifth 
Amendment in this instance “as he 
would have if deputy sheriffs had 
come to search his house without a 
warrant, for dynamite and he had re- 
fused them admittance.” 





Deaths 


Earl S. Winter, Owensboro, Feb- 
ruary 10 at Owensboro, Kentucky. 


Dwight Lyman Pendleton, Win- 
chester, February 13 at Winchester, 
Kentucky. 


Pendleton C. Beckley, Louisville, 
March 25 at Louisville, Kentucky. 


Ralph Eugene Connell, 
March 29 at Paris, Kentucky. 


Edward W. Fannin, Ashland, April 
6 at Ashland, Kentucky. 


Paris, 


Roscoe F. Walter, Blaine, Apri! 24 
at Lynchburg, Virginia. 
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CONGRATULATIONS AND WELCOME 


In April, the Kentucky Court of Appeals admitted to practice 
the following men, who had successfully passed the last bar examina- 
tion. 


The Bench and Bar of Kentucky extends to each new lawyer the 
wish that happiness in a life of service to the community and to their 
fellowman will be his! 


The practice of law is a profession and not a business, and so 
mere material gain can never be the aim of the true lawyer; but in 
devotion to the cause of justice, in individual honor, in consideration 
for the unfortunate, and in personal and professional respect for a 
rule of law and not of men, every one will eventually find his greatest 
happiness and security. 


ATHERTON, Rosert L. LEE, Jor 

Ipava, 224 University Avenue 
Illinois Lexington, Kentucky 
Baker, Georce B., Jr. Leeps, Rogert L. 
119-1 Shawneetown 202 Hollywood Bldg. 
Lexington, Kentucky Hollywood, Florida 
Barker, ELBRIDGE GERRY Lewis, Jack L. 
2909 Avon Road 703 W and 
Louisville 5, Kentucky Lexington, Kentucky 
Benovitz, STANLEY Lyon, JAMEs W. 
2040 Eastern Parkway Raceland, 

Louisville 4, Kentucky Kentucky 

Couen, Louis Myre, Rosert L., Jr. 
612 Iowa St. 1932 Harrison St. 
Louisville, Kentucky Paducah, Kentucky 
Crantz, RayMonp K. NicHoiis, Lewis H. 
721 Evelyn Avenue Greenup, 

Louisville, Kentucky Kentucky 

Daxsey, SAM D., Jr. Reep, L. M. Tieton 
639 S. 2nd St., No. 42 637 South 7th St. 
Louisville, Kentucky Mayfield, Kentucky 
Eckert, JosEpH HENRY ScuHrRADER, Georce D. 
608 Eastern Parkway 257 Taylor Drive 
Louisville, Kentucky Lexington, Kentucky 
FLEMING, Wile C. Warrt.e, JosepH M. 
942 Cedar Court Brownsville, 

Louisville 8, Kentucky Kentucky 

Fopprano, CHARLEs E. Wrkerson, Coney G. 
1808 Tyler Parkway 109-2 Shawneetown 


Louisville, Kentucky Lexington, Kentucky 
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Preparation of Commercial Agreements 


Explained 


The recent publication by the 
“Practicing Law Institute” of a new 
monograph on “Commercial Agree- 
ments” provides practitioners with 
valuable guidance in the preparation 
of commercial agreements. Achieving 
a client’s objectives is facilitated by 
numerous practical suggestions as 
well as extensive citations to ap- 
plicable statutes and decisions. 


In writing this monograph, Ludwig 
Mandel, of the New York City law 
firm of Kramer, Marx, Greenlee & 
Backus, has drawn on his extensive 
experience in active practice and as 
a lecturer in Institute classes. He has 
carefully analyzed the effect of inter- 
pretive decisions and _ controlling 
statutes. 


A detailed clause-by-clause  ex- 
planation of typical purchase and 
sales agreements and employment 
contracts, together with illustrative 
forms and citations to the authorities 
make this a most useful desk book 
for the general practitioner. 


The practical nature of the mono- 
graph is indicated by following bits 
of advice: “Whereas” clauses are 
useful when the making of the con- 
tract has been induced by representa- 
tions. They are admissions against 
interest. Important contracts should 
include acknowledgments in orcer to 
make them self-proving in litigation. 
A contract’s expiration date should be 
related to seasonal trends in the 
client’s business. A reservation of the 
right to terminate for specific causes 
prior to the expiration is advisable in 
long term contracts. What is to con- 
stitute performance should be stated 
explicitly rather than left to infer- 
ence. Delivery and payment are con- 
current conditions, unless the contract 


expressly provides otherwise. If a 
business which requires a government 
permit is being purchased, the bu, er 
is not fully protected unless he |ias 
an express right to a refund of any 
payments made, should he fail to ob- 
tain the necessary permit within a 
stated time. A forfeiture or accelera- 
tion clause, to be fair, requires notice 
of and an opportunity to cure a cle- 
fault within a stated grace period. 


In a fifteen-page appendix are 
samples of sales and purchase order 
forms, letter forms, and formal em- 
ployment agreements for salesmen 
and for chemists, and guaranties of 
payment and of performance and in- 
demnity, illustrating how Mr. Man- 
del’s ideas are applied in typical 
agreements. 

The new publication, priced at $2, 
is one of PLI’s series of seventeen 
monographs on General Practice. 
which include “Corporate Practice,” 
“Drawing Wills,” “Contracts for the 
Sale of Realty,” “Preparation of 
Leases,” “Secured Loans,” and “Brief 
Writing and Appeals.” 


The Practicing Law Institute. a 
non-profit educational institution with 
offices at 20 Vesey Street, New York 
7, N. Y., offers an extensive program 
of courses and forums attended by 
lawyers from all sections of the coun- 
try. 








WANTED 


The Secretary’s Office needs bac! 
numbers of the Bar JournnaL. An 
extra copies you may have in you! 
office will be welcomed. Write: Sec- 
retary, K.S.B.A., Frankfort, Ky. 
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1955 State Bar Committees 


President S. Y. Trimble IV an-_ to be appointed, the Legislative Com- 
novuced the following committee ap- mittee, which will be headed by 
pointments. One committee remains Marion W. Moore, of Covington. 


BAR JOURNAL COMMITTEE 
J. D. Crappock, Jr., Munfordville 


Rurus Liste, Lexington 1. Paut Huppieston, Bowling Green 
Ml. R. Mitts, Madisonville 2. Lewis M. Jonnson, Louisville 
,MEs W. Wine, Jr., Pikeville 3. Ep. P. Jackson, Louisville 
PUBLIC RELATIONS COMMITTEE 
Wuson W. Wyartr, Louisville 
. Joun S. PatmMore, Henderson 1. W. P. McMurry, Paducah 
. Burtyn Pixe, Shepherdsville 2. Rocrer E. Vincent, Louisville 
V. A. Brabey, Jr., Georgetown 3. D. B. Couvcuiin, Maysville 
DISTRICT BAR COMMITTEE 
James F. Gorpon, Madisonville 
. Donatp P. Moroney, Lexington 1, StanLEy C. Moesus, Newport 
. Vizey O. BLacksurn, Somerset 2. THomas C. Carro.i, Louisville 
. Witu1aM L. Suxxivan, Henderson 3. FarRLanp Rossins, Mayfield 


‘UNAUTHORIZED PRACTICE COMMITTEE 


Noan Carter, Lexington 


. Dav Reep, Paducah 1. James A. Hari, La Grange 
. Ropert M. Spracens, Lebanon 2. Rosert L. Sioss, Louisville 
. Donatp L. Woon, Jr., Maysville 3. Atva A. Hotton, Hazard 


TRIAL COMMITTEE 
Paut Kerru, Louisville 


F. B. Martin, Mayfield 1. Dan M. Grirrrrx, Owensboro 

. SHELBY M. Howarp, Hodgenville 1. Pau MANsFiELp, Lexington 
James M. Lassrrer, Murray 2. G. D. MmLuiken, Jr., Bowling Green 
Ricuarp L. Garnett, Glasgow 2. James F. Cray, Danville 
W. O. Miter, Maysville 8. R. R. Crarr, Winchester 

. James E. Quit, Covington 8. Rosert J. Watson, Middlesboro 


8. W. B. Arruur, Ashland 
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ETHICS COMMITTEE 
Ben B. Fow er, Frankfort 


1. G. S. Mita, Russellville 
2. Frank S. Grnoccuio, Lexingto: 
3. LoGAN Patterson, Pineville 


LEGAL AID COMMITTEE 


T. C. Carroti, Shepherdsville 


l. Joun W. Bearp, Owensboro 
2. CLay SHACKELFORD, Richmond 
3. Lewis A. Wurre, Mt. Sterling 


LEGAL EDUCATION COMMITTEE 


WirtutiaM L. Witson, Owensboro 


1. Tuomas J. MARSHALL, Paducah 

2. James W. Stites, Louisville 

3. Henry J. Coox, Newport 

1. H. B. Kinsozvinc III, Shelbyville 
2. Maria C. Meuter, Louisville 

3. Joun J. O'Hara, Covington 

1. THomas S. Dawson, Louisville 

2. E. J. Stamp, Jr., Lexington 

3. A. C. Russecx, Louisville 


1. Atrrep A. Narr, Hopkinsville 
2. Joun E. Ricnarpson, Glasgow 
3. R. V. Goopterr, Frankfort 


JUDICIAL SELECTION COMMITTEE 


FRANK C. Matin, Ashland 


1. THomas S. WALLER, Paducah 
2. Maxey B. Harwin, Bowling Green 
3. Tuomas B. McGrecor, Frankfort 


1. Ernest N. Futron, Bardstown 
2. O_pHAM CLARKE, Louisville 
3. CuarLes §S. Apams, Covington 


1. Expires April 1, 1957 
2. Expires April 1, 1958 
3. Expires April 1, 1956 


$1,000 Fines Proposed for “Ambulance Chasing” 


With the backing of the Illinois 
State Bar Association a bill has been 
introduced in the state legislature to 
impose fines up to $1,000 for lawyers 
or laymen convicted of soliciting per- 
sonal injury or wrongful death cases. 
The bill would make it a misde- 
meanor to solicit such cases or ne- 
gotiate for settlement of claims with- 


in 20 days of injury or death, ex: ept 
with the approval of the attorney for 
the victim. In endorsing the pill, 
President Karl C. Williams of the 
Illinois Bar said it would affect uly 
a “small segment of the legal pro- 
fession” and would restrain lay:nen 
not subject to bar disciplinary ac ion. 
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ABA Law School Poll Shows 39,565 


Students in 


he results of the 1954-55 law 
sc! 00l study show 39,565 law stu- 
de ts, an increase of 226 over 1958, 
an a rise in enrollment for the first 
tin.» since 1949. John G. Hervey, 
ad ‘ser to the Committee on Legal 
Ec ication and Admissions to the Bar, 
re) orted that of 157 law schools in the 
cov ntry, 127 approved by the ABA 
have enrolled 35,015 students. Nine 
un pproved schools failed to report 
they figures. 


157 Schools 


Five states do not have law schools 
—Delaware, Nevada, New Hamp- 
shire, Rhode Island, and Vermont. 
New York has 6,528 students, 16.5 
per cent of the nation’s total, followed 
by California and Massachusetts. The 
survey included the number of full- 
and part-time teachers. Harvard has 
47 full-time professors and four part- 
time, while New York University has 
27 full-time and 78 part-time. NYU 
has the largest student body of 1,670, 
while Harvard follows with 1,500. 





“Respect Your Fellow 
Lawyer”? Message Lauded 


\lany letters of commendation have 
come from lawyers and judges in re- 
sponse to the little printed message, 
entitled: “Respect Your Fellow Law- 
ver,” which was sent recently to all 
American Bar Association members. 


The message called attention to the 
fact that the conduct of lawyers, in 
and out of court, goes a long way in 
influencing public opinion about the 
legal profession and the courts. It 
quoted Canon 17 of the Canons of 
Professional Ethics: “Whatever may 
be the ill-feeling existing between 
clients, it should not be allowed to 
influence counsel in their conduct 
and demeanor toward each other or 
toward suitors in the case. All per- 
sonalities between lawyers should be 
scrupulously avoided.” 


Coincidentally, U. S. Judge James 
\. Fee, addressing the Lawyers’ Club 


of Los Angeles, took the same theme 
in a speech in which he said: “The 
public is critical of lawyers, yet the 
profession itself joins in fanning the 
Hames.” 





WANTED: 


Schedules of Minimum 
Fees 

The American Bar Center library 
and the ABA Section of Bar Activities 
want to assemble minimum fee 
schedules as adopted by state and 
locai bar associations. It is the Sec- 
tion’s plan to republish representative 
schedules and distribute them to all 
interested bar associations. In other 
words, the Section is offering to swap 
a compendium of fee schedules in 
return for a few copies of yours. Bar 
associations having fee schedules are 
asked to send five copies to: American 
Bar Center Library, 1155 East 60th 
St., Chicago 37. 
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Someone has said that the Ameri- 
can Bar Association and the various 
state bar associations are the most 
powerful and successful “unions” in 
the country. 


The word “powerful” is not very 
welcome because it might signify 
dominance over some too weak to 
offer opposition; but the word “suc- 
cessful” is significant! 





If the organized Bar has been suc- 
cessful it has been because its pur- 
poses have been worth while and in 
this order: 


1) To serve the public; 


2) To improve and safeguard the 
formal administration of justice 
by courts and government; and 


3) To improve the caliber of its 
members and incidentally to 
better their economic condition. 


The legal survey being undertaken 
this year in Kentucky, under the su- 
pervision of the Junior Bar Confer- 
ence and by direction of the Board 
of Bar Commissioners of the Ken- 
tucky State Bar Association, is to 
gather facts that will foster the three 
aims outlined above. 


Possibly a fourth objective might 
be stated, and that is: 





To equalize and stabilize in an 
equitable manner the cost of legal 
service to litigants and clients; with 










Law Survey Will Help! 








perhaps an incidental improvement 
in the economic condition of the 
profession as a whole. The last is 
not a purpose but in some sections 
of the Commonwealth we are ad- 
vised that it is almost a social 
necessity! 


Confucius once said something that 
might be quoted here to advantage: 


“Broad-minded people see the 
truth in all religion. Narrow- 
minded people only see the dif- 
ference.” 


There will be many conclusions 
and differences of opinion that may 
be drawn from the results of the sur- 
vey that will be started in Kentucky 
in June. But if, in a democratic 
manner, the Bar keeps in mind its 
above objectives that have for cen- 
turies governed the conduct of law- 
yers under the English Common 
Law, the recommendations and pos- 
sible changes that the Bar will be 
asked to consider in the District Bar 
Meetings in September will be well 
worth all the time, effort, and con- 
flict that the survey has occasioned. 





“If democracy ever disappears in 
the religious world, it will not last 
long in the political world.”—Bishop 
A. J. Moore (Atlanta ) 
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Application of Principles 


Many of the discussions and lec- 
tures at the last Bar Convention en- 
unciated time-tested principles in not 
only legal practice and procedure, 
but also in public morals. It can be 
assumed that many Kentucky law- 
yers returned to their offices with the 
resolution to change things in their 
own lives, and office routine, and 
perhaps in their community political 
life as well. 

Repetition of right principles is 
never a waste of time, if for no other 
reason than that their application is 
always difficult. 


We lawyers, along with the farm- 
ers, claim to be the last of the indi- 
vidualists! But even most of our 
number dare not to be different. We 
follow the line of least resistance; 
and whether or not we think that 
they are right or wrong, we join the 
biggest church, root for the biggest 
political figure, and in general never 
stick out our necks! We make sure 
that we are always with the crowd, 
and always on a winner on the right 
side of the tracks! Actually the big- 
gest, the richest, and the loudest are 
not always right! 


Recently a businessman said some- 
thing that smacks of liberty and 
freedom in thought which is worth 
pondering. In an address, George H. 
Coppers, President of the National 
Biscuit Company, said: 


“I think the most serious threat 
to business progress arises from 
. an instinctive seeking for se- 
curity. I am speaking about the 
efforts we make to keep ourselves 
safe in our jobs . . . to see to it 


that we don’t make any mistakes. 


“This is sometimes called keep- 
ing your neck in, and it has many 


manifestations—all (creating) a bid 
climate for new ideas. 


“Sometimes when we adopt . 
‘safe’ attitudes we rationalize aid 
give it a fancy name like ‘loyal. ;. 


“We tell ourselves that we dot 
disagree with the boss because .e 
are ‘loyal to him or ‘loyal to tie 
organization we are working for. 
Far be it from me to belittle the 
value of loyalty, but it is no stb- 
stitute for originality. 

“That ‘Light Brigade Loyalti,— 
‘Their’s not to reason why, their's 
but to do or die’—excuse me please, 
I would rather have a little cis- 
agreement or skepticism or wliut- 
ever you wish to call it. 


“Before the whole shebang rides 
over a cliff or tumbles into the 
hands of the enemy, Id rather 
someone gave me an argument 


“Let's not confuse atrophy with 
loyalty. Let us remember that 
when two men in an organization 
think alike, we can get along with- 
out one of them.” 





Tobacco Saved! 


“.. . despite the millions of dollars 
poured into cancer research, there is 
no evidence that confirms any associa- 
tion between cigaret smoking «nd 
lung cancer. 

“If you enjoy smoking, go aheac in 
moderation. Don’t worry that every 
puff is bringing you closer to the 
grave. At best, life is a losing geme. 
As Mark Twain said, nobody «ver 
came out of it alive.” 


.... W. F. Reinhoff, Jr., M.D. 
(John Hopkins Hospital 
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HELP THE LAW SURVEY! 


As a result of action taken by the Kentucky State Bar Association at 
the 1955 convention, the Junior Bar Conference will conduct a statewide 
survey among the lawyers of Kentucky, as a preliminary step toward the 


establishment of minimum fee schedules. 


Minimum fee schedules exist in few localities in Kentucky and the 


attorneys of the State have never adopted a statewide schedule. 


The survey in question will be mailed to every member of the 
Association during June. It will be lengthy and in detail. However, the 
success of the survey and the decision as to the establishment of minimum 
fee schedules depends upon the cooperation of every attorney in filling 
out the questionnaire. The questionnaire will serve as a guide, not only 
as to establishment of minimum fees, but as to whether or not there should 
be different schedules for different localities. Finally, of course, the 
questionnaire will present each attorney with an opportunity to state 


whether or not he favors a minimum fee schedule. 


We believe the members of the Bar desire that the Association take 
some action to protect the profession and permit its members to earn 
equitable incomes. The establishment of a minimum fee schedule is one 
step toward this goal. All of us taking a part in this survey earnestly 
hope that the lawyers of Kentucky will support it by promptly answering 


and returning the questionnaire when received. 


THOMAS C. CARROLL, President 
Kentucky Junior Bar Conference 
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PROBATION IN KENTUCKY 


EDITOR’S NOTE: Probation is becoming of ever increasing im- 
portance in the administration of criminal law, in “‘crime prevention,” 
and as a means to reduce the cost of maintaining prisoners in confinement. 
The conclusions of Judge Gentry and Judge Jones, here expressed, are | 
surprisingly similar, and are extracts of their remarks before the last 
session of the Judicial Conference. 


However, as Tom Waller, of Paducah, indicated, in attempting to 
lay down some scientific data for the Trial Tactics Panel, that he never 
selects a juror “ - who wears a cap or has squeaky shoes .. .” so 
there are some types of offenses that, apparently for no valid reason but 
without fail will not lend themselves to probation. Then, too, the Judges 
seem to be in agreement that where the public good requires an 
“example,” that probation oughi not be granted. 


—_ 2. - ei ie ee a i ~~ i 


Judge Jones’ circuit includes Barren and Metcalfe Counties, while t 
Judge Gentry presides over Bullitt, Hart, Larue, and Nelson Counties. ‘ 
Judge Jones is a graduate of Cumberland University in Tennessee, while 


Judge Gentry attended the University of Louisville. 


INDIVIDUALIZED JUSTICE 
THROUGH PROBATION 


PLANNED PROBATION 


a FO - F he  lUlee COF 


By FRANK W. JONES 
By WILLIAM R. GENTRY ey 
(Bardstown) tine 
Circuit Judge Circuit Judge 
10th Judicial District 43rd Judicial District | 
C 
a with the ~« ~~ of The probation plan is relatively c 
recorde istory, society has been pew in Kentucky. In the past we h 
waging a continuous struggle to solve have had _— loose, ene j 
the problem of crime prevention and means of suspending sentence in a t 
a of those who violate its few cases, but it is only recently that 
; : we have started to adopt a co-ordi- V 
arin days of Moses the Law Give, ted system based on sound funda. ff} 
that to obtain obedience and insure ™entals, which if er _ "7 
respect for law it was necessary to be a long step forwar _in the ad- 
inflict the harshest penalties possible. ™nistration of our criminal laws. , : 
Almost every conceivable transgres- I used the phrase “started to adopt t 
sion was punished by inflicting the because I am convinced that the wide ‘ 


(Continued on next page) 


(Continued on page 144) 
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death penalty on the offender. How- 
ever, when the crime was a homicide 
conunitted in sudden heat or affray, 
which, from the experience of Moses 
of burying the Egyptian in the sand, 
his hasty departure into the land of 
Midian and forty years of exile, gave 
birth to the idea that the crime ought 
to be reduced from murder to man- 
sla ghter; and the penalty from death 
to exile. 

After this sort of horny-handed jus- 
ticc had been dispensed for many 
painful centuries, it began to dawn 
upon the public that by putting a 
citizen to death because he failed to 
keep the Sabbath or honor a stranger 
in the community, it did not neces- 
sarily follow that esteem for law and 
order was thereby stimulated on the 
part of others. 

The realization that dread of pun- 
ishment had little or no effect toward 
the prevention or lessening of crime, 
started to penetrate the public mind. 


With this newly-acquired knowl- 
edge, the theory of compelling obed- 
ience to law by fear of retribution and 
revenge was replaced by the philoso- 
phy that punishment ought to fit the 
crime. However, this theory did not 
take into account mitigating circum- 
stances or individual differences 
among offenders. 


To overcome this weakness there 
developed in the administration of 
criminal law a trend toward a more 
humane philosophy of individualized 
justice, whereby the offender, rather 
than the offence, was treated. 


Kentucky has pioneered in the de- 
velopment of this theory, a part of 
which is probation. The process has 
been slow. 


Prior to 1876 a defendant had no 
hope of relief from his sentence, ex- 
cept to serve full time, or by execu- 
tive clemency, or death. In those 


days a life sentence meant a life 
sentence. 








In that year the Legislature took 
the first step toward individualized 
justice by passing a law which pro- 
vided for a reduction in sentence of 
five days per month for “good be- 
havior.” 

The next step in the slow process 
took place in 1888 when the first 
parole law was enacted. 

In 1906 the Circuit Courts were 
given, for the first time, power to sus- 
pend sentences, in cases of seduction. 


In 1910 an indeterminate sentence 
law was passed, but, for some un- 
known reason, was repealed in 1916. 
However, in that year the “time off 
for good behavior” law was amended 
to increase the bonus to ten days per 
month, and power to suspend sen- 
tences was extended to include cases 
of child desertion and desertion of a 
pregnant wife. 


It was not until 1934 and 1936 that 
a comprehensive probation law was 
provided, fifty-eight years after the 
first step had been taken toward “in- 
dividualized justice.” 


Wholesome as the probation statute 
is, it is not self-executing. Properly 
administered it is a great boon to 
society. Improperly administered it 
can be disastrous to public safety by 
undermining respect for law and 
order. 


To provide protection to the public, 
through its administration, certain 
safeguards are required. 


Probation should be free from un- 
due influences. It should be adminis- 
tered by trained officers whose selec- 
tion and tenure are non-political. 
Probation should be granted, only, 
after a thorough investigation indi- 
cates there is a reasonable probability 
the subject can successfully readjust 
to society. 


An enlightened understanding on 


the part of the public, as to the pur- 
poses and value to society of a prop- 
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erly administered probation law, is 
required for success. 


Generally, the public sees only the 
turning back on society, without pun- 
ishment, of one convicted of crime, 
It does not understand that perhaps 
for the first time during the life of the 
individual he is placed under condi- 
tions of restraint, strictly supervised 
by a firm but friendly official. It does 
not realize that a penalty has been 
provided, which will be promptly en- 
forced, for a violation of any of the 
conditions; that confinement in prison 
is an ever-present specter. The pub- 
lic should be helped to understand 
that the restraint placed about a de- 
fendant by probation extends over a 
longer period than had he been sent 
to prison and discharged at the end 
of the minimum period required to 
satisfy his sentence. 


Probation is in no sense of the word 
a gesture of leniency on the part of 
society. It is only withholding of 
punishment during good behavior. 


Properly administered probation re- 
dounds to the best interest of the com- 
munity by a saving, not only in human 
values, but in dollars to the taxpayer, 
as well. 


When a youngster, or an adult, 
headed for a life of crime is reclaimed 
and becomes a law-abiding citizen he 
is productive and a valuable asset. 
But permitted to continue on his way 
he is more than dead weight. 


It is estimated that one youngster 
diverted from a life of crime saves the 
public $250,000 which it would have 
expended on him and his dependents 
had he spent his life in crime. 


The National Probation and Parole 
Association informs us that fifty per 
cent of all cases coming into criminal 
court could be safely probated, with 
seventy-five per cent of those pro- 
hated successfully completing their 
period of supervision. 


This does not mean that a pote 
tially dangerous criminal ought, ev: 
be probated. 


Aside from the most important s: 
ing in human values, the amount 
money which can be saved each y« 
by the public through probation | 
incalculable. Probation supervisi 
costs less than one-tenth of instit :- 
tional care. Probationers are wage- 
earners, they make restitution, p.. 
fines, court costs, and taxes. Their 
families are not dependent on pubic 
assistance or private charity. An cf- 
fective crime control program, of 
which probation is a part, lowers in- 
surance rates. 

For obvious reasons there is no set 
standard to follow in considering a 
case for probation. Each case must 
be considered individually and in the 
light of the factors present. 

On the basis of a limited experi- 
ence, certain general rules are indi- 
cated as good ones to follow in with- 
holding probation, or at least there is 
little hope of successful rehabilitation 
if they are present. They are: 

1. If the crime is forgery; 

2. If the defendant has been 

previously convicted; 

38. If the defendant is addicted 

to excessive drink. 

Even though the pre-sentence re- 
port indicates the probability of a 
successful probation, if from the na- 
ture, or notoriety of the crime, the 
public good requires infliction of 
punishment by way of example, j)ro- 
bation ought not be granted. 

When accepting pleas of guilty i' is 
important for the court to withhold 
all indication the defendant might be 
probated. The danger that probation 
might be used to bargain a plea of 
guilty must be guarded agaist. 
There have been cases when ‘he 
courts have refused to accept a gu ity 
plea offered in consideration of ‘he 
Commonwealth agreeing to recom- 
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me: probation, only to have the 
pro -cution dismissed, without trial, 
bec use of insufficient evidence. 

1 y»e Commonwealth ought never 
sec’ to bargain a weak case against 
the .iberty of a defendant and there- 
by. possibly, unjustly deprive a citizen 
of iat which it did not give, or once 
tak. n it cannot restore. To do so not 
on! stultifies justice but permits the 
Co. .monwealth to become part and 
pa: el of a very probable miscarriage 
of .stice. I was about to say gross 
mi: arriage, but any miscarriage of 
just ce is gross. 
hen probation is determined as 
the proper course the proceedings 
shold be formal. The defendant 
oug it to be presented before the 
bench, and, at the risk of repetition, 
he should be told in detail and plain 
terms the conditions of probation. 
The court should explain that any 
violation will result in the prompt and 
immediate revocation and sentence of 
the defendant to prison without addi- 
tional trial. If revocation is ever 
necessary it should be without delay. 
Such a course is necessary to retain 
the respect of other probationers for 
the law, without which probation 
would be an utter failure. 

Whether applying the methods re- 
ferred to in the Tenth Judicial Dis- 
trict has been successful only time 
will tell. But in order to make your 
own appraisal, the following has taken 
place in the four counties of the Dis- 
trict in the years 1952, 1953, and 
1954. 

The Counties of the District are 
about average agricultural communi- 
ties. Their total population is ap- 
proximately 60,000. 

During the period mentioned, there 
were 154 felony convictions. The 
total punishment assessed was 593 
years. 105 defendants were com- 
mitted for a period of 508 years. 49 
of those convicted were probated for 


a“ 








a total of 85 years. It was necessary 
to revoke the probation of eight de- 
fendants for a total of sixteen years. 

The remaining 41 have successfully 
completed their period of supervision, 
or were doing so at the end of the 
period. 

The 41 probationers supported, in 
addition to themselves, 33 dependents, 
and earned by actual computation 
$37,586. They contributed in taxes 
and license fees of all kinds to local, 
State, and Federal Governments ap- 
proximately $7,500. By supporting 
their dependents they saved the pub- 
lic about $6,600 in welfare payments. 

The Commonwealth estimates it 
costs $1,000 yearly to maintain an in- 
mate in prison. Under existing laws 
the 41 probationers would have been 
required to serve a minimum of 25 
years. Thus, there has been saved 
$22,500, after paying the cost of super- 
vision. This figure added to the sav- 
ing in welfare payments, the taxes 
and fees paid, has resulted in total 
savings to the public of $36,500. 

But I re-emphasize, the greatest 
benefit to society results from the 
reclamation of a citizen. 


Only one of the 41 probationers 
has appeared as a repeater. 


It will be of interest for you to 
know that probation was granted in 
thirty-two per cent of the total cases, 
eighteen per cent less than that sug- 
gested as the national average. The 
eight revocations amounted to sixteen 
per cent of those probated, or nine 
per cent less than that average. 


In Kentucky there seems to be no 
uniformity in the use of probation. 
A survey conducted in 1952 of an 
area containing roughly one-third of 
the State’s population disclosed that 
in five counties with 82 convictions 
there were no probations, while in 
one county with twelve convictions 
there were eight probations, or 
seventy-five per cent of those con- 
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victed. The largest county in the 
State had 1,007 convictions with 60 
probations, or six per cent of those 
convicted. 

Obviously in the Tenth District 
some were not probated who might 
have been, had facilities and person- 
nel been available to determine who 
they were. While, on the other hand, 
at least theoretically, eight were pro- 
bated who ought not have been. 

If the success or failure in the Dis- 
trict of the probation problem can 
be proven, it might possibly be ar- 
rived at by comparing the criminal 
dockets in the four Counties at the 
beginning of the period and the end. 

At the end three of the Counties 
had fewer criminal cases pending 
than at the beginning. The smallest 
County in the District, with a nor- 
mally small docket, had two more 
cases pending at the close of the 
period. 

I am not a statistician, but this 
seems to indicate probation does not 
endanger the public safety, that state 
of public welfare officials are always 
alert to safeguard. 

In order to improve probation in 
Kentucky, the sincere and conscien- 
tious men who administer the pro- 
gram by aiding the courts ought to 
be employed without reference to 
their politics; their tenures ought to 
be secure; they ought to receive full- 
time employment and a decent wage; 
they ought to be trained for their 
work and there certainly ought to be 
more of them, all of which will result 
in great benefit to the public. 

Our society has traveled the long, 
and sometimes weary, road of crime 
prevention from the days of the mass 
injustices and judicial murders of the 
Salem witchcraft trials, to the present 
time when every person charged with 
crime is treated as a distinct human 
being through the administration of 
individualized justice. 


(The End) 


Planned Probation 
(Continued from page 140) 
field now open is not fully under- 


stood. 


In the old days, after a felony con- 
viction, the defendant could in some 
cases file motion for the sentence to 
be suspended. This motion wis 
usually filed by the attorney who 
represented the defendant in the 
trial. The motion was usually op- 
posed by the prosecuting attorneys. 
The defendant would be surrounded 
by his family, often a _ weeping 
mother or wife, or both, and innocent 
little children resting on his knee. 
The prosecuting attorney would 
usually be flanked by the peace of- 
ficers, sheriffs, deputy sheriffs, and 
policemen, particularly the officer or 
officers who participated in the arrest 
and trial of the defendant. The poor 
old judge, often without prior knowl- 
edge of the defendant, his history or 
background, would then hear two 
wholly different and conflicting ver- 
sions of the character of the man be- 
fore him. 

Too often he would necessarily be 
governed either by the attitude of 
the prosecution or by sympathy for 
the family in arriving at a decision. 


In contrasting that with our new 
method I will use the Barren Circuit 
Court as an example because I am 
better acquainted with my home 
court. The grand jury indicts, the 
peace officers work up the case and 
secure the evidence; the prosecuting 
attorney presents the case and the 
petit jury convicts. Each and all of 
these officers and persons have then 
completed their duty and they are 
then completely out of the picture. 
It is not necessary for the convicted 
person to file motion for probation. 
Every person convicted of a felony is 
considered for probation, whether 
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- request it or not. The first step 
is 2 thorough investigation by the 
probation officer, acting independ- 
ently. He makes a written report, 
showing as much of the convicted 
person’s life history as possible. It 
sta:ts with his birth, shows character 
of parents, home life, schooling, or 
more often lack of schooling, religious 
training, and occupations engaged in 
by him. This report also reveals his 
court history, setting out all charges 
made and the disposition thereof. 
The report also includes brief sum- 
mary of all members of his immediate 
family, and any other information 
that may be helpful. The probation 
officer makes five extra copies of this 
report for the “Pre-sentence Clinic.” 
As far as I know, Barren Circuit 
Court is the only court in Kentucky 
using what we call a “Pre-sentence 
Clinic.” It is composed of five of our 
best citizens, who have been selected 
by the Judge. They are people who 
are vitally interested in their com- 
munity and especially in the young 
people. They serve without pay and 
their only reward is the satisfaction 
of having helped to make their com- 
munity a better place. This com- 
mittee studies the reports made by 
the probation officer and later meets 
in a room in the courthouse. This 
meeting is closed, even to the Circuit 
Judge. The committee invites the 
convicted person to appear before 
them and they attempt to determine 
the cause of the violation and to gain 
an insight into his thinking and at- 
titude in general. They also invite 
others to appear before them, and in 
general take steps to ascertain 
whether or not the person is a fit sub- 
ject for probation. This committee 
then makes a written report to the 
Circuit Judge. They are encouraged 
to exercise their individual opinions 
and minority reports are frequent. 
These reports, together with the pro- 
bation officer’s reports, give the Judge 


a pretty good picture of the person 
seeking probation. 

Of course the Judge is not bound 
by these, but must exercise his own 
judgment in passing upon the mat- 
ter. My committee and the probation 
officer understand that I may not al- 
ways agree with them and they take 
no offense when I do not. After all, 
it is the Judge's responsibility, but 
these unbiased and impartial reports 
are most helpful. 


If probation is granted it is upon 
terms and conditions that may vary 
somewhat with different cases. Viola- 
tion of these conditions means revo- 
cation in most cases. 


My first term of Court in Barren 
County as Judge was September, 
1950. The records show that since 
then I have probated a total of 49 
persons with sentences totaling 71 
years. Three probations of one year 
each have been revoked, leaving 46 
probations with sentences totaling 
68 years that have not been served. 
I am informed that it costs approxi- 
mately $1,000 per year to keep a per- 
son in our State penal institutions and 
less than $100 per year to supervise 
a person out on probation. 


So you may see that the use of 
probation in Barren County alone has 
saved the taxpayers over $60,000 in 
less than 5 years. To this you may 
add the earnings of these 46 per- 
sons, together with the savings by not 
having their family on relief during 
this period, and it will be quite a 
considerable figure. But dollars and 
cents are the least of the saving. One 
human life rehabilitated may be 
worth more to the world than all of 
the money saved. What value can 
you place on changing a young 
man’s life from lawlessness to good 
citizenship? 

Probation is to criminal law what 
equity was to the old common law. 


(Continued on page 157) 















THE FLEXIBLE MORTGAGE CONTRAC™ 


Part Il 


By HORACE RUSSELL and WILLIAM PRATHER 


EDITOR’S NOTE: This installment concludes the selections from 
the excellent article by Mr. Russell and Mr. Prather, which appeared 
originally in the LEGAL BULLETIN, Volume XIX, No. 5 (1953), pub- 
lished by the U. S. Savings and Loan League, Chicago, Illinois. The 
Journal Committee was of the opinion that the selections would be of 
particular interest to Kentucky lawyers; this opinion was affirmed by the 
many complimentary remarks which were received after the publication 
of Part I in the preceding issue of the JOURNAL. 


THE OPEN-END MORTGAGE 


An open-end mortgage is a contract 
between the lender and the borrower 
providing that future borrowings after 
the original loan may be secured by 
the original mortgage. It means that 
once a homeowner has qualified for 
a mortgage on his property, he is en- 
abled thereafter within varying limita- 
tions in the different jurisdictions to 
increase the amount of his mortgage 
to cover the cost of modernization or 
needed improvements, or for other 
expenses. 

The open-end form offers advan- 
tages material to both parties. To the 
borrower, it allows modernization on 
a long-term credit basis, easy pay- 


ments with no money down, and an 
economy in or elimination of refinanc- 
ing costs. To the lender, it offers a 
large source of additional investments 
and an opportunity to give additional 
service to the public; it tends to pre- 
vent an over-extension of credit on 
the part of the borrower, with con- 
sequent arrears and foreclosures. The 
economy and ease of additional 
financing often provide a strong in- 
centive for the borrower to keep his 
loan with the original lender instead 
of going elsewhere, thus enabling the 
lender co retain seasoned loans with 
an enhanced value to the original 
security. 


LIEN STATUS OF ADDITIONAL ADVANCES 


There are three major kinds of 
future advances: (1) where the lend- 
er is, by the terms of the mortgage, 
obligated to make certain advances; 
(2) where the lender has the right to 
make certain advances to protect the 
security, independently of the will of 
the mortgagor; and (3) where future 
advances may or may not be made, 


depending on the future agreemen: of 
the parties. We will not deal exten- 
sively with the first, inasmuch as the 
law appears to be uniform throv gh- 
out the country: where the lei cer 
is contractually obligated to make -er- 
tain advances, the advances if p:op- 
erly made take precedence over Wy 
lien or incumbrance arising after the 
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dat’ of recording of the mortgage,*# 
an’ usually even where the prior 
me gagee has actual notice of the 
int evening incumbrance. 


n example is the construction loan, 
wl -re in many instances the lender is 
ob gated to disburse funds as the 
be ling progresses. In holding that 
an »bligatory advance is a part of the 
ori_inal debt and that the lien relates 
ba to the date the “entire debt” was 
cre:ted, the courts reason that it 
wo ‘id be manifestly unsound to hold 
th: even actual notice of a subse- 
quent lien would deprive the mort- 
gavee of his lien for advances which 
he is compelled to make.?* 

ither will we consider extensively 
the second type of advance, where, 
by the terms of the mortgage, the 
mortgagee reserves the right to make 
further advances or expenditures 
which are necessary to protect the se- 
curity or the priority of the mort- 
gage, whether or not .the borrower 
shall request or desire the same. The 
situation could arise, for example, in 
a construction loan where the mort- 
gagor has abandoned the work, the 
mortgagee having the right to protect 
his interests by making additional ex- 
penditures to complete the structure 
and to have a lien therefor which is 
superior to intervening incumbrancecs. 
Payment of delinquent taxes and as- 
sessments and the making of essential 
repairs often fall within such cases. 
Although the matter has been little 
litigated, it is clear that in such cases 
there is a contractual interest which is 
as entitled to protection as an option 
to purchase. When such an interest is 
put on record there is little reason to 
believe that a subsequent incum- 
brancer could impair it, irrespective 
of the mortgagee’s notice thereof.*7 
The decisions on their facts covered 
herein contain little at variance with 
this view, although on occasion the 









courts have mistakenly applied to this 
type of advance the rules governing 
optional advances rather than the 
more appropriate rules governing 
obligatory advances. 


It is with the third or optional fu- 
ture advance that we are primarily 
concerned, where the mortgage con- 
tains a provision that the mortgage 
shall stand as security for such sums 
as the mortgagor shall thereafter de- 
sire to borrow and the mortgagee 
shall be willing to lend. 


Optional Future Advances 


Under common law, it is clear that 
if first mortgages are properly drafted 
to secure original advances and - if 
they properly describe optional future 
advances up to a limit stated in the 
mortgage, such advances may be 
made safely by the lender and remain 
secured as a first lien until the mort- 
gage is cancelled. It is sufficient that 
the mortgage clearly show a contract 
between the parties that the mort- 
gage is to stand as security for both 
an original debt and such additional 
indebtedness as may arise from future 
dealings between the parties. 

Provided such mortgages are prop- 
erly recorded, they are notice to the 
world of contractual obligations and 
agreements according to the stated 
terms, and if a subsequent purchaser 
or incumbrancer fails to take notice 
he is not entitled to protection. This 
would be the almost universal law to- 
day, were it not that several states 
have dealt with the matter by statute 
with varying degrees of effective- 
ness.”" 

In an effort to form a general rule 
applicable in all state jurisdictions, it 
may be said that a mortgage which 
by its own terms is given to secure 
optional future advances is valid 
everywhere as between the parties 
and, duly recorded, will prevail 
against subsequent purchasers and in- 
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cumbrancers if the mortgagee be 
without notice, actual or constructive, 
of such subsequent conveyance or in- 
cumbrance; and that in jurisdictions 
where the point is undecided, record 
notice of such subsequent conveyance 
or incumbrance might, and actual no- 
tice thereof probably would, give to 
the subsequent purchaser or the jun- 
ior lienor a prior claim as to ad- 
vances made after such notice.*1 


Problem of Specificity 


Most courts hold that for a mort- 
gage to stand validly as security for 
optional future advances, a full ex- 
pression of the parties’ intention 
must be set out in the mortgage, clear 
enough so that it will serve as notice 
to anyone exercising common pru- 
dence and ordinary diligence, not 
only of the parties’ intent that the 
mortgage shall secure future optional 
advances, but also of the upper limit 
or aggregate amount of the advances 
contemplated.8? 

Cases have varied from one ex- 
treme, to the effect that the mort- 
gage need scarcely make such refer- 
ence at all to the other extreme, 
where it is held that the actual date 
and amount of each subsequent ad- 
vance must be carefully spelled out 
in the mortgage. 

As a matter of sound business 
policy, however, in addition to legal 
prudence, it is recommended that in 
all cases—even in the jurisdictions 
where it has been clearly held that a 
maximum limit need not be set out 
in the mortgage—that such a limit be 
specified.*5 

Not only is the matter of moral 
fairness involved, but the avoidance 
of possible later charges of inequity 
or lack of adequate notice on the part 
of an intervening lienor. Even though 
in many cases it might easily be 
proved in court that such a limit 
need not be specified, much needless 
litigation could be avoided in ad- 


vance if not only is the clear intent 
spelled out but a maximum limit 
specified to the contemplated ad- 
vances. 


It might be pointed out here tliat 
“dragnet” clauses (i.e., where the 
mortgage purports to secure any and 
all future indebtedness of unspecified 
nature accruing from the grantors) 
are not strictly within the scope of 
this article. Most courts manifest a 
repugnance to this type of all-in- 
clusive clause, and, in the words of 
the Iowa court, “construe this type 


oO 


of clause carefully and strictly.”*' 


Problem of Notice 


Although the general rule is well 
established that the mortgage will 
constitute a prior lien for all optional 
advances made in accordance with its 
terms before notice of an intervening 
incumbrance, there has been some di- 
versity of opinion as to what kind of 
notice will jeopardize the priority. 


The great majority of states hold 
that only actual notice or knowledge 
will adversely affect the lien of the 
later advances; a minority holds that, 
in addition to actual notice, notice 
arising by operation of the recording 
statutes is sufficient. 


Apparently the basis of disagree- 
ment between the majority rule and 
the dissenting courts is a differing 
theory as to when rights become 
vested under a mortgage securing 
optional future advances. The ma- 
jority opinion rests on the equitable 
maxim, “What has agreed to be done 
shall, for the advancement of justice, 
be regarded as done.” 


Since the advances have been pro- 
vided for, the courts will consider 
them as made, thus causing the lien 
for the whole sum to be advanced 
to attach as of the time of the mort- 
gage agreement,®7 and not as a lien 
for each separate advance existing 
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only from the time of the advance- 
merit. 


\!though there is common agree- 
ment that the right to enforce the 
collection of the advances can arise 
onl: after the making of each ad- 
vance," it is the majority opinion 
tha! since the lien to the whole has 
alrexdy attached, the recordation of 
sub equent incumbrances does not 
affe:t the first mortgage. 


It is almost universally accepted 
that “actual notice or knowledge” of 
an intervening lien on the part of 
the mortgagor will prejudice the pri- 
ority of later optional advances. The 
term “actual notice,” of course, in- 
cludes not only express notice but 
implied notice as well, the latter be- 
ing notice inferred from the fact that 
the person charged with notice had 
available to him a means of discovery 
which he should have used.*° 


“Constructive” notice .is that type 
of notice imputed to a person not 
having actual notice, and is solely a 
creature of statute—for example, that 
type of notice provided for by many 
recording statutes. In none of the 
cases that we have reviewed has there 
been an instance where the decision 
turned on “constructive” notice other 
than “record” notice, and indeed 
many courts have specifically stated 
that “record” notice shall not con- 
stitute even “constructive” notice.*! 
Therefore, for the purposes of this 
discussion and the tabulation of states 
and cases, we will use the terms 
“actual notice” and “record notice,” 
since those terms represent the only 
real distinction made in any of the 
court decisions, although in a few 
instances certain courts have left the 
door open to some type of construc- 
tive notice other than record notice. 


In order for the optional advances 
to prevail, the intervening lienor, of 
course, must have been legally 


charged with notice of the existence 


of the mortgage securing future ad- 
vances, and usually of its terms. The 
recording of the mortgage will ac- 
complish such necessary notice as to 


the existence of the mortgage. 
Whether or not the terms have been 
sufficiently stated therein has been 
discussed above. The recording stat- 
utes have in most states been held 
to operate as notice forward to sub- 
sequent purchasers or creditors and 
not backward to prior parties, whose 
rights are already fixed by the previ- 
ous record of their own mortgages. 
Chief Justice Redfield considered 
this matter, together with the prob- 
lem of actual notice on the part of 
the prior mortgagee, in an article in 
2 American Law Reg. (N.S.) 18: 


“The most important remaining in- 
quiry is in regard to the extent and 
kind of notice of the subsequent 
mortgage, which it is requisite the 
first mortgagee should have, in order 
to postpone his further advances to 
such intervening security. As a gen- 
eral rule, it has been considered that 
the registry of the second mortgage 
will only be notice of its contents to 
future purchasers and incumbrancers, 
and not to prior incumbrancers, thus 
operating forward and not backward 
. . . The general view of the Ameri- 
can courts, and the universal declara- 
tion of the English courts, as far as 
we know, is that nothing short of 
notice in fact will have this effect .. . 
This may now be regarded as settled 
law, notwithstanding an occasional 
case seems to require something 
more.” 


Pomeroy states the rule thus: 


“When a mortgage to secure future 
advances reasonably states the pur- 
poses for which it is given, its record 
is a constructive notice to subsequent 
purchasers and encumbrancers; they 
are thereby put upon an inquiry to 
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ascertain what advances or liabilities 
have been made or incurred. The 
record of a subsequent mortgage or 
conveyance, or the docketing of a 
subsequent judgment, is not a con- 
structive notice of its existence to 
such prior mortgagee. The prior 
mortgage, therefore, duly recorded, 
has a preference over subsequent 
recorded mortgages or conveyances, 
or subsequent docketed judgments, 
not only for advances previously 
made but also for advances made 
after their recording or docketing 
without notice thereof. As the record 
of the second encumbrance does not 
operate as a constructive notice, it 
requires an actual notice to cut off 
the lien of the prior mortgage; and 
the subsequent encumbrancer may, 
by giving actual notice, at any time 
prevent further advances from being 
made to his own prejudice.”** 


However, the wording of the re- 
cording statutes in a few instances 
has been held in effect to import 
notice both forward and backward. 
See the consideration infra of Ohio. 


Tabulation of State Positions 


We shall now set out what appears 
to be the legal status of optional fu- 
ture advances as they stand today in 
the 49 jurisdictions, both under the 
mortgage laws and by court decision. 
In states where the common law or 
a variation or reaffirmance of the 
common law doctrine is in force, ad- 
ditional advances have priority over 
an intervening lien in the absence of 
actual notice, and the lender can or- 
dinarily make an advance in safety 
without a title search. 

In states where the advance does 
not have first priority in all cases, 
however, the lender, even in the ab- 
sence of actual notice, must make 
sure that no lien has been placed of 
record against the property since the 


original mortgage date before he 
makes an advance. 


The Majority or “California” Ru‘e 


The majority rule that an optional 
advance is superior to an intervening 
claim if the mortgagee has no actual 
notice or knowledge of the interv-n- 
ing lien was well enunciated by the 
court in the California case of Ouks 
v. Weingartner,*® decided in 195! 

Although the lien of a mortgage 
does not operate to secure optional 
advances made under the mortgage 
after the mortgagee has acquired 
actual notice of an encumbrance, sub- 
sequent in point of time to his mort- 
gage so as to defeat or impair the 
rights of the subsequent encum- 
brancer, the mortgage does have pri- 
ority over all liens subsequent to its 
execution and recording to the ex- 
tent of advances made without actual 
notice. 


It will be noted that the important 
distinction of the rule is the word 
“actual.”4® In California and 31 other 
states, either the statutes provide or 
the courts have held that the only 
way for the priority of optional future 
advances to succumb to intervening 
liens is for the intervening lienor to 
prove that the mortgagee had actual 
notice or knowledge of the interven- 
ing lien at the time the advance was 
made. 


As mentioned earlier, in this group 
of states record alone does not con- 
stitute actual notice and is not suf- 
ficient to subordinate the priority of 
later advances. The following states 
follow the majority rule: 


Alabama Kentucky 
California Louisiana 
Colorado Massachuset's 
Connecticut Maine 
Florida Maryland 
Georgia Minnesota 
Indiana Mississippi 
Iowa Missouri 
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Montana Rhode Island 

Nebraska South Carolina 
Nevada Texas 

New Jersey Vermont 

New Hampshire Virginia 

New York Washington 

No th Dakota West Virginia 
Or: gon Wisconsin 


The Law, State by State 


Je set out the following capsule 
res:\me of what we believe to be the 
law in the 49 jurisdictions. In every 
state, an open-end mortgage is good 
between the parties. A warranty deed, 
if given to secure a debt or obliga- 
tion, is ordinarily treated as a mort- 
gage in all states, and it is an open- 
end mortgage. In all cases, we advise 
that open-end mortgages be clearly 
drafted so as to indicate what is 
secured by the mortgage, including 
the maximum amount to be secured 
thereby. 

Even where the statute or court 
decisions appear to permit the ad- 
vancement of moneys after actual 
notice of an intervening lien or claim, 
we advise against additional optional 
advances after actual notice, in all 
cases. 


Kentucky—Maiority Rule 


By statute and decision. Section 
382.520 of the Revised Statutes of 
1948 provides that if the mortgage 
describes the loan and future ad- 
vances, and provided that additional 
advances shall “not exceed $2,000 in 
addition to the original amount 
loaned,” the mortgage shall secure 
the additional debt. 


Reading the language of the statute 
together with several prior court de- 
cisions, Louisville Banking Co. v. 
Leonard, 90 Ky. 106, 13 SW 521, 
Straeffer v. Rodman, 146 Ky. 1, and 


“a 


Taulbee v. First National Bank, 279 
Ky. 153, 130 SW (2d) 48, it is clear 
that the mortgage must contain a 
specified maximum amount, and that 
such amount cannot be for more than 
the amount of the original debt plus 
$2,000. 


The early case of Nelson’s Heirs v. 
Boyce et al., 30 Ky. 401, contains 
what is and has been the law in Ken- 
tucky regarding the mortgagee’s 
notice of an intervening incum- 
brance: “We admit that a prior mort- 
gagee, after notice of the execution 
of a subsequent mortgage, cannot 
place additional encumbrances upon 
the estate by new advances to the 
mortgagor . . . and thereby prejudice 
the subsequent mortgagee . . . There 
is no evidence that [the mortgagor] 
ever had notice of the [subsequent] 
mortgage, unless the recording of the 
subsequent mortgage be notice . . . 
There is no act of the general as- 
sembly . . . that gives a lien in be- 
half of a subsequent mortgagee for 
the amount of his debt, to the ex- 
clusion of an advance made at a later 
period than the execution of the sub- 
sequent mortgage, by the prior mort- 
gagee, merely because the subsequent 
mortgage has been recorded in due 
time. In other words, [nothing] re- 
quires a prior mortgagee . . . to take 
notice of transactions which the mort- 
gagor and third persons may place 
upon the records of the county .. . 
The subsequent mortgage, unless 
there had been proof of actual 
notice [to the original lender], can- 
not operate against the decree.” See 
also Kentucky Lumber & Mill Work 
Co. v. Kentucky Title Savings Bank 
& Trust Co., 184 Ky. 244, 211 SW 
765, 5 ALR 391. In the 1950 case 
of Collier v. Dillon, 313 Ky. 244, 230 
SW (2d) 617, it was reiterated, how- 
ever, that actual knowledge would 
subordinate the priority of later ad- 
vances, 
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FOOTNOTES 


Where a mortgagee is obligated, by 
contract with the mortgagor, to advance 
funds to be secured by the mortgage, such 
mortgage will be a valid lien from the time 
of its recording, as against all subsequent 
incumbrances, even though the mortgage 
money is paid to the mortgagor after such 
subsequent incumbrances have attached to 
the mortgaged land. This holds true even 
though the mortgagee is actually aware of 
the existence of the subsequent incum- 
brances at the time he pays out the mort- 
gage money. Land Title & Trust Co. v. 
Schoemaker, 257 Pa. 213, 101 A 335. Be- 
cause of the mortgagee’s obligation to pay 
out the money, the mortgage debt is re- 
garded as being in existence from the very 
uc Kratovil, Real Estate Law, Sec. 


*“A mortgage, duly recorded, given for 
definite future advances which the mort- 
gagee is obligated to make, is entitled to 
priority for the full amount of such ad- 
vances over a subsequent mortgage, re- 
corded after the former one, though prior 
to the making of such future advances.” 
Connecticut General Life Insurance Co., 
101 NE (2d) 408 (Ohio 1950), quoting 
Kuhn v. Southern Ohio Loan and Trust Co., 
101 Ohio St. 34, 126 NE 820. 


* One of the most excellently reasoned 
cases on this subject is Cedar v. Roche 
Fruit Co., 16 Wash. (2d) 668, 134 P (2d) 
437 (1943): Whether advances made un- 
der a mortgage are obligatory or optional 
usually depends upon whether or not the 
mortgagee is contractually bound to make 
them; however, advances are considered 
cbligatory when the mortgagee is obliged 
to make them for his own security. “We 
believe the advances made . . . can be said 
to have been obligatory in the sense that 
they were necessary to protect the previous 
loans and advances made.” Court held that 
even actual notice of intervening liens 
would not jeopardize the priority of later 
advances. See Lidster v. Poole, 122 Im. 
App. 227. 


See also 1, Jones on Chattel Mortgages, 
Sec. 97: “Advances made by a mortgagee 
after he has actual notice that others have 
acquired rights in the property will be 
postponed to the rights acquired by such 
other persons, unless the mortgagee be un- 
der a binding contract to make the ad- 
vances, or it be essential to his own security 
to complete the advances contemplated by 
the mortgage.” (Italics ours. ) 


*“A mortgage for future advances was 
recognized as valid by the common l.w. 
It is believed they are held valid throu h- 
out the United States except where | >r- 
bidden by the local law.” Jones v. New 
York Guaranty Co., 101 U.S. 622. In Leds 
v. Cameron, 3 Sumn. 492, Mr. Justice Story 
declared, “Nothing can be more clear, both 
upon principle and authority, than that at 
the common law a mortgage, bona tide 
made, may be for future advances . . . by 
the mortgagee, as well as for present debts 
and _ liabilities.” See also Lawrence vy. 
Tucker, 23 How. 14, 16 L. Ed. 474. 


* Jones states the general rule somewhat 
more strongly—with the warning, however, 
that it is “subject to qualification”: “The 
rule that a recorded mortgage expressed to 
cover future advances has priority in all 
cases over subsequent conveyances and en- 
cumbrances, has full support in recent dis- 
cussions, and must now be- regarded as a 
settled rule of law. Notwithstanding all the 
distinctions and refinements which have 
been introduced into the law on this sub- 
ject by the many conflicting adjudications 
upon it, there is strong reason and av- 
thority for the rule that a mortgage to se- 
cure future advances, which on its face 
gives information enough as to the extent 
and purpose of the contract, so that anyone 
interested may by ordinary diligence ascer- 
tain the extent of the encumbrance, whether 
the extent of the contemplated advances be 
limited or not, and whether the mortgagee 
be bound to make the advances or not, 
will prevail over the supervening claims of 
purchasers or creditors, as to all advances 
made within the terms of such mortgage, 
whether made before or after the claims of 
such purchasers or creditors arose or before 
or after the mortgagee had notice of them 
. . »” Jones on Mortgages, Sec. 457. 


* Jones on Mortgages, Vol. 1, Sec. 450 
(8th ed.): “Future liabilities intended to 
be secured should be described with rea- 
sonable certainty. If the nature and amount 
of the encumbrance is so described that 
it may be ascertained by the exercise of 
ordinary discretion and diligence, that is 
all that is required.” 


®See Annotation, 81 ALR 631. 


* B. E. First v. Byrne, 28 NW (2d) 509; 
see Annotation of this case where the sub- 
ject of “dragnet” clauses is fully disc issed 
and the cases set out therein, 172 ALR 
1079 (1948). 
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That the liens of the trust deed and 
the mortgage date from the time they were 
filed for record or the [later] parties had 
acti:l notice thereof, notwithstanding that 
the money was advanced after the work 
was commenced, is too obvious to call for 
discussion.” Mutual Reserve Association v. 
Zern, 152 Wash. 342, 277 P 984. 

Wiltsie on Mortgage Foreclosure, p. 
178 Sec. 95 (5th ed.): “When a mortgage 
in ‘rms secures future advances, the sum 
nanicd as the consideration is of no im- 
portance, because as between the parties 
it will be security for the money actually 
advanced upon it, and for nothing more.” 
"See Lecat BuLLetin, March, 1953, p. 
35, noting First Federal Savings and Loan 
Assuciation of Miami v. Fisher, 60 So. (2d) 
496 (Fla., 1952). 


In regard to what constitutes actual 
notice, it seems that any information of the 
existence of the subsequent incumbrance is 
sufficient to charge a prior mortgagee with 
the legal effect of making future advances 
with knowledge. Notice of the fact of the 
existence of the subsequent incumbrance, 
called to the attention of the prior mort- 
gagee by the subsequent incumbrancer, in 
such a manner that the prior mortgagee, 


as a prudent and reasonable man of busi- 
ness, is bound to remember that such sub- 
sequent incumbrance on the premises has 
been given, and to regulate his conduct ac- 
cordingly,, seems to be all that can be 
required in such cases in order that the 
parties giving and receiving the notice may 
thereafter have the rights and duties which 
arise from notice.” Sec. 212, 19 Ruling 
Case Law 429. 

“ Ackerman vy. Hunsicker, 85 N.Y. 43: 
Union National Bank y. Moline, 7 N.D. 201, 
73 NW 527; Schmidt v. Zahrndt, 148 Ind. 
447, 47 NE 335, and other cases cited 
infra in the tabulation of state positions. 

“Pomeroy, Equity Jurisprudence, Sec. 
1199 (3rd ed.). 

“234 P (2d) 194, discussed in LecaL 
BULLETIN, July, 1952, p. 53. 

“See excellent justification of the Actual 
Notice rule in Sec. 16.74, Vol. IV, Ameri- 
can Law of Property, p. 132. 

The actual notice rule was first laid down 
by Chief Justice Marshall in Shirras v. 
Craig, 7 Cranch 51. 








FREE MORTGAGE FORM AVAILABLE 


A complimentary copy of a sample mortgage form, now in use 
in Kentucky, covering the innovations suggested in the foregoing 
article may be obtained by any lawyer, making a request on his sta- 
tionery to the Editorial Office, Kentucky State Bar Journal, 710 


Coppin Building, Covington, Ky. 


The form contains a suggestion for recording the instrument as 
a real estate mortgage and as a chattel mortgage, yet maintaining 


the position that the chattels covered are fixtures, and a part of the 
real estate. The citation of K.R.S. 382.520 is also considered and 
provided for in the sample mortgage form. 











JUDICIAL ASSISTANTS FOR 
CIRCUIT COURTS? 


By LAWRENCE S. GRAUMAN 














Hon. L. S. Grauman 


EDITOR’S NOTE: Judge Grauman, «/ 
the Common Pleas Branch, 5th Divisio», 
Jefferson Circuit Court (Louisville), 
needs no introduction to the lawyers of 
Kentucky. After a successful and active 
career as a general practitioner and as a 
county prosecutor, he was elevated to tlie 
bench. Forceful and with a great capac- 
ity for work, he discusses here an inno- 
vation in his own approach to a heavy 
case load. His plan, with some slight 
modification, could conceivably be util- 
ized by Circuit Judges, even though not 
located near a law school? 


The idea of getting “‘cost free” assis- 
tants for the Court is not entirely new; in 
other states some Courts have asked 
young lawyers, or older lawyers with par- 
ticular qualifications or with a desire to 
get a view from the judge’s side of the 
Bench, to volunteer on some methodical 
basis to assist the Court on “‘preliminary” 
and “in chamber” matters. Volunteers 
reduce the cost of maintaining courts, 
relieve a judge of routine matters, give 
the volunteer an opportunity for experi- 
ence in pleading and legal skirmishing, 
short of actual trial work, that a man with 
a small or restricted practice could never 


obtain. The plan is apparently workable in larger communities, but obviously will 
not work where a local bar is limited in number. 


In the Spring of 1954, with the co- 
operation of the Dean of the Univer- 
sity of Louisville Law School, a plan 
was worked out under which the 
Jefferson Circuit Court was able to 
get some needed assistance from law 
students of the University of Louis- 
ville and the students of the Univer- 
sity had the opportunity of getting 
practical training while undergradu- 
ates. 

In recent years, through legislative 
authority, the Court of Appeals of 


Kentucky has had law graduates, be- 
fore engaging in the practice of law, 
to serve one year as law clerks to the 
Court. I was acquainted with the 
helpful assistance given to the Judges 
of the Court of Appeals through this 
plan. Such law clerks do extensive 
research relative to troublesome pro)- 
lems which appear in cases being 
considered by the Court of Appea's. 
The work done by the law clerks re- 
lieves the Judges of considerable de 
tail work. In a particular case t' 
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clerk presents to the Judge assigned 
to write the opinion a summary of the 
various cases which consider the 
particular points involved in the case 
assigned to the Judge for consider- 
ation. 


I made some investigation, also, 
into the system employed by the 
Med 2al Schools, and found that both 
befoie and after graduation the local 
medi-al student receives important 
training at the Louisville General 
Hospital. Therefore, I became con- 
vinced that a golden opportunity was 
available to the University of Louis- 
ville Law School to supplement the 
course of study prescribed, and, in- 
stead of law students leaving the 
schoo! after graduation with nothing 
more than theoretical knowledge, 
they would have some previous 
practical experience. 

I conferred with the Dean of the 
University of Louisville Law School 
and was assured of his co-operation. 


When Court resumed last September, 
after the enrollment of students at the 
Law School was completed, two top 


students were assigned to me. On 
each Friday at 10:30 A.M., when mo- 
tions for summary judgment are pre- 
sented and heard along with motions 
to dismiss, and also motions for a new 
trial are heard and pre-trial confer- 
ences are held, these two law students, 
one on each side, sit with me. The 
meeting is informal, I leave the bench 
and sit at counsel table, and the 
lawyers are not expected to stand 
while presenting their arguments to 
the Court. Many times the questions 
can be decided at the conclusion of 
the arguments, but there are numer- 
ous cases involving intricate points 
where authorities from other states, as 
well as Kentucky, are cited, when it 
is necessary to take these matters 
under submission. The lawyers file 
briefs in support of their respective 
contentions and I turn the record over 
to the law students, together with the 


briefs. The students carry out exten- 
sive research and, after finishing their 
research, they return the case and the 
briefs to me along with their written 
report. I then have a conference with 
them and go over the written report. 
If I find there are recommendations 
or statements which are not sound 
and which are not supported by legal 
authorities, I call these to their atten- 
tion and get out the law books which 
contain the cases I think militate 
against the suggestions made. 


A number of times the law clerks 
have developed theories which coun- 
sel for the respective parties had com- 
pletely overlooked. In one instance. 
a motion for summary judgment was 
thoroughly briefed and there was a 
scarcity of Kentucky authorities on 
the question. I read the briefs sub- 
mitted by counsel for the respective 
parties and turned them over to one 
of the law clerks. He made an ex- 
haustive review of the question in- 
volved, followed by a written report 
to me recommending how he thought 
the motion should be ruled on. A 
very interesting question was raised 
by the student with reference to a 
safety regulation provided for under 
the Safety Regulations of the State 
Fire Marshal as authorized under the 
Kentucky Revised Statutes. Not satis- 
fied merely to find the applicable sec- 
tion of the City Ordinance, he com- 
municated with the State Fire Mar- 
shal and asked that a copy of the 
established regulations be mailed to 
him. He then found a Kentucky case 
dealing with these Safety Regulations 
which was directly in point. More- 
over, he looked for similar cases in 
other jurisdictions and located a 
Massachusetts case also in point. 


It has been my experience many 
times that lawyers file voluminous 
briefs and, in referring to cases on a 
particular point, they take one case 
which considers the point involved, 
get the Key number from West's Key 
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Digest, turn to the Key number and 
list all Kentucky cases cited under 
that number. Then when I read the 
cases referred to, I often find that 
some of them do not touch upon the 
point involved. Whenever such a 
brief is received by me, I enlist the 
help of one of the law clerks, who 
reads all of the authorities cited and 
subsequently makes either a written 
or an oral report from memoranda he 
has prepared, stating which cases 
have any application to the point in- 
volved. 

I can truly say that not only do the 
law students who act for me as law 
clerks have practical training in 
courtroom techniques and _ practice, 
and the problems faced by Judges in 
the trial and handling of cases, but, 
as Judge, I am relieved of much read- 
ing and extensive research for author- 
ities applicable. The law clerks 
certainly learn their way around the 
courthouse, and thus have the oppor- 
tunity for courtroom experience which 
they cannot obtain in the usual law 
school moot court. 

The major objectives of the plan 
which has been worked out are: (1) 
To give the law students an oppor- 
tunity actually to participate in the 
hearings had during the consideration 
of important questions arising in the 
trial and disposition of cases; (2) To 
give the Judge helpful assistance; (3) 
To afford the students experience in 
the field of research; and, (4) To 
bring about closer integration be- 
tween the Bench and Bar and the 
School of Law. 


Some of the minor objectives under 
the practical, working plan developed 
are: (1) To give students who intend 
to practice in Louisville an opportun- 
ity to become acquainted personally 
with the Judges in whose courts they 
will appear and also an opportunity 
to become acquainted with lawyers 
with whom they may become asso- 
ciated and alongside whom they will 


practice. (2) To give all students 
enrolled in the program an opportun- 
ity to work with Judges, to see scme 
of the troublesome problems enco:in- 
tered, to see how Judges think ..nd 
reason, and, thus, to be able to present 
the cases of their clients more efiec- 
tively. (3) To cause students to adopt 
courtroom speech and manner, nd 
thus “to talk and act like a lawyer.” 


A fourth objective which is equiy- 
alent in importance to the three men- 
tioned is an education in the form 
and practice of pleading. For in- 
stance, even though the early part of 
the motion hour described above js 
taken up with assignment of cases for 
trial and granting of default judg- 
ments, such matters as_ third-party 
defendants, amended complaints. et 
cetera, are also dealt with. This, 
coupled with an observation of the 
mechanics of arguing a motion for a 
new trial or for a summary judgment, 
or a motion to dismiss, should provide 
a welcome opportunity to any student. 
One of the law clerks has advised me 
that he has had one course in code 
pleading and is now taking another in 
trial practice, but many things which 
he has seen are much more meaning- 
ful to him because of having seen 
them in operation. Taken from the 
written page, many rules mean very 
litte. But when this is augmented 
by seeing them in operation they ‘ake 
on coherence and are readily under- 
stood. : 

The law clerks who have served 
with me have been of great help to 
me. 

The results of the program ani its 
practical effect whereby a_ student 
accomplishes the objective mentioned 
above will serve to produce an attor- 
ney better qualified to represent his 
client and discharge his duties as a 
member of the Bar. 


I have discussed this plan with 
some of the leading members o/ the 
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KENTUCKY STAT 
Bar ind they are enthusiastic about 
it. ‘Some of the large law firms em- 
ploy young lawyers upon their gradu- 
atio from a law school, and these 
firm: have fougd that while most of 
the .oung lawyers employed have a 
fund of theoretical knowledge, they 
have no insight into the practical side 
of the practice of law. Most of them, 
as {ve saying goes, are unable to 
local’ the Circuit Clerk’s Office, and 
man, have never actually been pres- 
ent i) court, either when motions to 
dism'ss or motions for summary 
judgment were being heard by a 
Jude, or when a material issue is 
involved and the hearing is before the 
Court to pass on disputed questions 
of fact. The lawyers associated with 
the larger law firms would prefer to 
have a young graduate lawyer who, 
while a student, has had the oppor- 
tunity to act as a law clerk to a Cir- 
cuit Judge and thus to have had the 
actual experience of participating in 
court procedure where contested mat- 
ters were being effectively presented. 


Without reservation, I can pay un- 
qualified tribute to the two senior 
students who have served with me as 
law clerks since September, 1954. 
Numerous cases have been referred 
to them after they have sat with me 
and heard arguments of respective 
counsel where extensive research was 
necessary. The reports they have 
made to me have been the product of 
hard work. Some of their reports have 
been more complete than the briefs 
filed by respective counsel. These two 
students have been conscientious and, 
with thoroughness, have endeavored 
to get to the bottom of the trouble- 
some questions of law. In every 
written report made there has been 
logic and reason to support the the- 
ories advanced. In contrast to the 


work done by some of the lawyers 
who were retained to present their 
clients’ side of the case, the reports 
made to me by the two law students 
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showed that they had gone into every 
minute detail which might have the 
slightest bearing on the case. I can 
state without reservation or equivoca- 
tion that the work which I have as- 
signed to the two law students was 
well and faithfully performed. 

It is my frank opinion that these 
students have derived inestimable 
benefits from co-operating with the 
program and that the possibilities of 
the usefulness of such students to the 
Court are unlimited. 

Any student who has actively par- 
ticipated in the program will possess 
qualifications that will be most help- 
ful to him when he takes a Kentucky 
State Bar examination; and if the 
students who are assigned to me in 
the future measure up to the work 
that has already been done in co-op- 
eration with me under the plan, I 
know that such students will make 
better grades when thev take the 
State Bar examination than they 
would have if they had not had this 
experience. 
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Planned Probation 

(Continued from page 145) 
You know that the rules of the old 
English common law were strict and 
unyielding. In some _ cases they 
worked an injustice. To remedy this, 
people in certain cases applied to the 
king for relief. From this started our 
equity jurisprudence. It is the same 
today with criminal laws. Probation, 
judiciously used, is the key that un- 
locks the door of hope in many a 
young heart. 





piece? 


As a Kentucky attorney you 
recommend title insurance to 
your client, owner or lender, for 
his PROTECTION. When you 
recommend Louisville Title In- 
surance you get a very special 
service in delivering that PRO- 
TECTION. 


From our home office in 
Louisville and with an expert 
knowledge of our home state, 
we offer approved attorneys in 
Kentucky an unsurpassed 
service of accuracy and speed. 
“Louisville Title” is recognized 
as one of the nation’s leading 
title insurance companies. All 
large corporate investors in 
mortgage loans know of our 


FAST SERVICE ra 
ACCURATE SERVICE : 
FRIENDLY SERVICE *| 
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thoroughness, stability and rep- 
utation. 


We insure titles through 
Approved Attorneys all over 
Kentucky. Ycu should join the 
constantly growing group of 
Approved Attorneys who, for 
their clients, obtain title insur- 
ance through us. 


LOUISVILLE TITLE 
INSURANCE COMPANY 


HOME OFFICE 
LOUISVILLE 1, KENTUCKY 
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Vi /liam H. Keyser, Jr., a graduate 
of tie University of Richmond, has 
resumed general practice in Ashland. 
He liad previously practiced law in 
that city from 1930 to 1945, at which 
time he became Claim Agent for the 
C. & O. Railway Company’s Cincin- 
nati Division, with offices at Coving- 
ton. He will now be associated with 
P. li. Vincent, of Ashland, in offices 
at Fifteenth and Winchester Avenue. 

Lambert Hell, Jr., of Newport, re- 
cently opened a new office in the 
Newport Finance Building, at Fourth 
and York Streets. 

Miss Helen Graft and Mrs. Laura 
Miller Derry attended the meeting 
of the Council of Delegates of the 
National Association of Women Law- 
vers, in February. Miss Graft at- 
tended as delegate from the State 
of Kentucky, and Mrs. Derry as Past 
President of the Association. At the 
meeting, held in the Knickerbocker 
Hotel in Chicago. Mrs. Derry, who 
practices in Louisville, made the 
speech which nominated Mrs. Vic- 
toria Gilbert, of Shelbyville, for Presi- 
dent of the Association. The election 
will be held at the annual meeting 
in August, in Philadelphia. 


Herman Dotson, of Pikeville, was 
elected President of the Pike Count) 
Bar Association, and will succeed 
E. N. Venters in office. Other officers 
elected at a February meeting were 
John Paul Runyon, Vice-President; 
and Dan Jack Combs, Secretary- 
Treasurer, 


Meriel D. Harris, of Somerset, con- 
ducted a_ thirteen-week course in 
Business Law, during February, at 
London, Kentucky. Mr. Harris was 
admitted to the Bar in 1948, and is 
associated with S. C. Kennedy. 

Robert L. Gwin, originally from 
Shoals, Indiana, has opened an office 
for the general practice in the Rudd 
Hotel Building, Owensboro. Mr. 
Gwin, who was graduated from In- 
diana University, had for the past 
three and one-half vears been on the 
legal staff of F. H. McGraw and 
Company, prime contractor for con- 
etruction of the Paducah plant for the 
Atomic Energy Commission. 

Asa M. Rouse recently opened an 
office for the general practice in Wal- 
ton’s Dixie State Bank Building. He 
was admitted to the Bar in 1953, fol- 
lowing graduation in that vear from 
the University of Kentucky's College 
of Law, where he received many 
scholastic honors. 

Henry J. Cook, of Fort Thomas, 
was formally sworn in on April 2, 
to take over the duties of U. S. Dis- 
trict Attorney for the Eastern Dis- 
trict. He succeeded Edwin R. Denney 
who resigned to become a candidate 
for governor. 

Benjamin Lee Kessinger, Jr., be- 
came a member of the firm of Harbi- 
son, Kessinger, Lisle and Bush, of 
Lexington, Kentucky, during May. 
Their offices are in the Security Trust 
Building. 
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